STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ST. LUCI E COUNTY SCHOOL BOARD, )

Petitioner, g
VS. ; Case No. 04-2081
KIM LI TTRELL, g

Respondent . §

RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in this case
on Novenber 30, 2004, in Fort Pierce, Florida, before J. D
Parrish, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Elizabeth Coke, Esquire
David M klas, Esquire
Ri cheson & Coke, P.A.
Post Office Box 4048
Fort Pierce, Florida 34948

For Respondent: Thomas L. Johnson, Esquire
Chanmbl ee, Johnson & Haynes, P.A.
215 West Verne Street, Suite D
Tanpa, Florida 33606

STATEMENT OF THE | SSUE

Whet her the Respondent, KimLittrell, commtted the acts
conpl ai ned of and should be term nated from her enpl oynment

with the School District.



PRELI M NARY STATEMENT

This case began on May 18, 2004, when the Petitioner,

St. Lucie County School Board, initiated action against the
Respondent. The Respondent tinely chall enged the action to
term nate her enploynent. The case was forwarded to the

Di vi sion of Adm nistrative Hearings for formal proceedi ngs on
June 15, 2004.

The case was promptly schedul ed for hearing and by
unopposed notion was continued. At the hearing conducted on
November 30, 2004, the Petitioner presented testinony from
Kati e Ownens, Lindsay Smith, David Allen Martin, Linn Bushore,
Maurice Bonner, Russell Anderson, and Sue Ranew. The
Petitioner’s Exhibits A through | were admtted into evidence.
The Respondent testified on her own behalf and offered
Respondent’s Exhibits 1 and 2 that were al so received in
evi dence.

The transcript of the proceeding was filed with the
Di vision of Adm nistrative Hearings on Decenmber 20, 2004. By
Order entered January 21, 2005, the parties were granted | eave
to file proposed recommended orders no |ater than January 26,
2005. Both parties tinmely filed Proposed Reconmended Orders
t hat have been fully considered.

FI NDI NGS OF FACT

1. The Petitioner, St. Lucie County School Board, is the



entity charged pursuant to Florida |aw to operate, govern and
adm ni ster school personnel enployed by the St. Lucie County
School District (Petitioner or School District).

2. At all tines material to the allegations of this
case, the Petitioner enployed the Respondent to serve as a
t eacher at Westwood Hi gh School. The Respondent has been a
teacher with the School District for 16 years.

3. At all tines material to the allegations of this
case, Respondent held a professional services contract with
the Petitioner.

4. The Respondent’s seventh-period class on March 5,
2004, was conposed of ninth-grade students. The class was
designated as a creative witing course. The purpose of the
class was to assist students with the Florida assessnment known
in this record as the “FCAT.” Students in the class were
encouraged to develop “critical thinking” skills. Presumably
such skills enhance performance on the FCAT exam nati on.

5. The Respondent was responsi ble for devel oping the
curriculumfor the class but was assisted by aides and
instructive materials avail able through the school, the School
District, as well as state resources. Although Respondent did
not have a textbook for the “critical thinking” conponent of
the class, appropriate resources were avail able from which

appropri ate educational materials could be prepared.



6. For the subject |esson (seventh-period class, March
5, 2004), the Respondent elected to offer an assignnent that
she hoped woul d encourage “critical thinking.” |In substance,
t he Respondent asked a series of questions and the students
were asked to fornulate an answer.

7. The title of the subject |esson, “lIs Your M nd
Cl ean?” sought to elicit answers that were not profane or
“dirty.” Respondent thought the subject |esson would be
chal I engi ng and “fun.”

8. The Respondent advised the students that none of the
answers required the students to answer with profanity or
i nproper | anguage. The students were not supposed to verbally
respond to the questions but were to wite their answers on a
sheet of paper.

9. Although perhaps not verbatim it is found that
Respondent posed the follow ng questions, in substantially
this form to her class during the “Is Your Mnd Cl ean?”
assi gnnent :

What is a four-letter word that ends in “k”
and neans the sane as i ntercourse?

VWhat is it that a cow has four of and a
worman has only two of ?

What can you find in a man’s pants that is
about six inches long, has a head on it,
and that wonmen |ove so nuch that they often
bl ow it?



What word starts with “F’ and ends with “u-

c-k"?

Nane five words that are each four

letters

long, end in “u-n-t” one of which is a word

for a wonan?

What does a dog do that you can step into?

What four-letter word begins with “F’ and
ends with “k,” and if you can’t get one you

can use your hands?

What is hard, six inches |long, has two

nuts, and can make a girl fat?

What four-letter word ends in “i-
found on the bottom of birdcages?

and is

VWhat is it that all nmen have one of; it’s

| onger on sone men than on others;

t he pope

doesn’t use his; and a man gives it to his

wife after they're married?

10. I nappropriate responses were verbalized during the

adm ni stration of the assignnent.

11. In many instances the nost apparent answer to the

guesti on posed could be considered profane.

The Respondent

shoul d have foreseen that students would react inappropriately

to the questions. The students thought the assignment was

unusual . The assignnent nade the students feel unconfortable.

Sone students were unable to come up with any non-profane

response. Sone students were fearful their

get themin trouble.

responses woul d

12. One student yelled out an inappropriate answer.



13. Sonme students thought the answers to the assi gnnment
were the profane words.

14. Teachers are required to get prior approval from
school adm nistrators if they want to use any teaching
mat eri al that m ght be considered “controversial.” The
Respondent was aware of the procedure to obtain such approval.

15. The Respondent did not get prior approval before
delivering the “Is Your Mnd Cl ean?” assignment.

16. When students responded with inappropriate answers,

t he Respondent | aughed.

17. The parent of one of the students conplained to the
principal regarding the “Is Your Mnd Clean?” assignment. The
conplaint was the first notice the school adm nistrators had
regardi ng the subject |esson.

18. The use of inappropriate words in the Respondent’s
class was not permtted. Nevertheless, on nore than one
occasi on the Respondent el ected to explain the origins of
certain words. For exanple, the Respondent |ectured on the
origin of the word “fuck.” Respondent clainmed the word was an
acronym for “fornication under command of the king” or “for
unl awf ul carnal know edge.” The Respondent believed that
setting the record straight on the origin of the word woul d
take the anmusenent val ue out of using the word such that usage

woul d be deterred.



19. Simlarly, the Respondent instructed the class
regarding the origin of the word “shit.” According to
Respondent, historically, it was inportant that manure be
“shi pped high in transport.” Manure left in the | ower cargo
hol ds created probl ens.

20. The origins of inappropriate words were not part of
t he Respondent’s curriculum Moreover, the Respondent did not
have approval to discuss the origins of such words with her
cl ass.

21. \When the school adm nistration began to investigate
the “I's Your M nd Clean?” assignnment conplaint, the Respondent
confronted a student and clai ned anot her student (the first
student’s friend whose parent had nade the conpl aint) was
trying to get her in trouble. This encounter made the
confronted student unconfortabl e.

22. The Respondent did not understand that the use of
i nappropriate words could and did nake sone students
unconfortable. Additionally, the Respondent did not
conprehend that chall enging the student about the conpl aint
woul d al so intimdate a student.

23. The Respondent was disciplined in the past regarding
her failure to create a | earning environnent that does not
enbarrass or disparage students. The Respondent knew or

shoul d have known that enbarrassing students is not acceptable



pr of essi onal conduct. The Respondent knew or shoul d have
known that efforts to intim date a student are not
appropri at e.

24. In fact, reprimnds issued to Respondent during 2000
cited unprofessional conduct directed toward students. In
connection with prior conduct, the Respondent was required to
conplete a course on professionalismor ethics.

25. The Respondent had a responsibility to protect
students from conditions that would be harnful to |earning.

26. The Respondent had a responsibility to refrain from
exposi ng students to unnecessary enbarrassment or
di spar agenent .

27. After being fully apprised of the facts of this
case, the Superintendent recommended that the Petitioner take
action to suspend the Respondent from her enploynment wi thout
pay. In fact, the Petitioner approved that recomendati on and
initiated the instant action to term nate Respondent’s
enpl oynment .

28. The Respondent tinmely responded to the action and
requested an adm nistrative hearing to chall enge the proposed
action.

29. The Respondent mmintained that the “Is Your M nd
Cl ean?” assignment was a reasonable effort to teach “creative

t hi nki ng” and that none of the students were unduly



enbarrassed, disparaged, or humliated by the assignnent.
Such assertion is contrary to the persuasive wei ght of the
evi dence presented in this matter.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. 88 120.569 and 120.57(1), Fla. Stat.
(2004) .

31. The Petitioner bears the burden of proof in this
case to establish by a preponderance of the evidence the

al | egati ons agai nst the Respondent. See Dileo v. School Board

of Dade County, 569 So. 2d 883 (Fla. 3rd DCA 1990). The

Petitioner has net that burden.
32. Section, 1012.33(1)(a), Florida Statutes (2004),
provi des:

Each person enpl oyed as a nenber of the
instructional staff in any district school
system shall be properly certified pursuant
to s. 1012.56 or s. 1012.57 or enpl oyed
pursuant to s.1012.39 and shall be entitled
to and shall receive a witten contract as
specified in this section. All such
contracts, except continuing contracts as
specified in subsection (4), shall contain
provi sions for dism ssal during the term of
the contract only for just cause. Just
cause includes, but is not limted to, the
follow ng instances, as defined by rule of
the State Board of Education: m sconduct in
of fice, inconpetency, gross

i nsubordi nation, wllful neglect of duty,
or conviction of a crinme involving noral

t ur pi tude.



33. The *"just cause” in this case arose fromviolations
of the guidelines set forth in Florida Adm nistrative Code
Rul es 6B-1001 and 6B-1006. More specifically, it is concluded
that the Respondent failed to use professional judgnment,
engaged in a | earning exercise that was inappropriate and
caused the students enbarrassnent or di sparagenent, attenpted
to intimdate a student and did intimdate a student regarding
the conplaint associated with the inappropriate assignnment,
and failed to make a reasonable effort to protect students
fromconditions harnful to |learning. Additionally, the
Respondent failed to abide by the Petitioner’s rules by using
and engaging in activities that centered on discourteous and
i nappropri ate | anguage.

34. Sexual content and vulgarity-centered assignnments,
even if intended to promote “creative thinking,” are not
acceptable. The Respondent’s explanations regarding the
di scussions of the “Is Your Mnd Clean?” assignnent as well as
the origins of profane words has not been deened persuasive or
credi bl e.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMVENDED that the St. Lucie County School
Board enter a Final Order sustaining the term nation of

Respondent’s enpl oynent.
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DONE AND ENTERED t his 1st day of April, 2005, in

Tal | ahassee, Leon County, Florida.

oY) [

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 1st day of April, 2005.

COPI ES FURNI SHED

M chael Lannon, Superi ntendent
St. Lucie County School Board
4204 Okeechobee Road

Fort Pierce, Florida 34947-0000

Dani el J. Whodring, General Counsel
Depart nent of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

Thomas L. Johnson, Esquire
Chanmbl ee, Johnson & Haynes, P.A.
215 West Verne Street, Suite D
Tanpa, Florida 33606

David M kl as, Esquire

J. David Richeson & Associ ates, P.A
Post OfFfice Box 4048

Fort Pierce, Florida 34948
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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